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INDIGENOUS CONSERVATION TITLE BILL 2007 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON GIZ WATSON (North Metropolitan) [5.10 pm]: We are discussing the Indigenous Conservation Title 
Bill 2007. I want to do a little more to introduce some of the traditional owners whose country we are discussing 
in this bill. I have been provided with a statement from the Mantjiltjarra people of the Gibson Desert Nature 
Reserve that I wish to share with the house because I think it is important that we hear in their own words how 
they understand their country. It states — 

“The land in the Gibson Desert Nature Reserve is strong law country, full of Dreaming stories which 
are all alive. Mantjiltjarra people have to follow those traditions in looking after their country. At the 
same time, Mantjiltjarra people understand they also have to work with others on the Nature Reserve. 

Our law, our culture, our Dreaming are what keeps Mantjiltjarra people on the land”. These words have 
been carefully chosen by the people of Patjarr.  

The Mantjiltjarra people wish you to know: 

•  Patjarr is a residential community surrounded on three sides by the Gibson Desert Nature 
Reserve. The people believe the community to be the gateway to the Nature Reserve and are 
glad to accompany any visitors if given reasonable notice. 

•  Patjarr is a member community of the Ngaanyatjarra Council and works well with the 
Council’s Land Management Unit.  

•  50 people live at Patjarr. The community is very small but it does have housing, a power plant, 
an administrative building, a small store, a school, an all weather airstrip, a health clinic 
(visited by staff from Ngaanyatjarra Health) and a vibrant fine arts centre, which is nationally 
and internationally famous. 

•  Other Mantjiltjarra people for the Nature Reserve live in Wiluna, Jigalong, Warburton, 
Tjirrkarli, Wanarn and Tjukurla. The nearest community is over 200 kms away.  

•  The Working Together with CALM Project office (in the administrative building) is currently 
the base for two part-time positions held by a senior Mantjiltjarra man and woman. They 
coordinate the employment of other Mantjiltjarra people to work with DEC staff as required 
and provide senior guidance on cultural matters. 

•  Mantjiltjarra people have always been present in their country. The first contact with 
Europeans was in the 1960s. Their knowledge of country is very detailed and they hunt and 
gather a large proportion of their diet. Bush nectar, fruits, seeds, goanna, kangaroo, turkey and 
emu are important depending on the season as is drinking ground water from desert soak wells 
and rain water in clay pans and rock holes. Mantjiltjarra people have always collected their 
food and set fire to the country responsibly. 

•  Over many years local people have got to know Dept of Environment and Conservation staff 
from the Kalgoorlie regional office and scientists from Perth. There have been many trips 
working together: to build shed tanks to catch rain water, to put in road access tracks, to work 
with scientists trapping animals and making collections. People feel they have been very 
generous in imparting their cultural knowledge but there is still a long way to go in achieving a 
thorough cross-cultural understanding.  

•  The Mantjiltjarra view looking after their country as providing significant future employment 
opportunities and as a means of ensuring the continued existence of Patjarr Community—
allowing them to remain on the country which is the source of their individual and social 
identity. The environment and art are the two main bases for an independent economic future 
in a region where jobs are extremely scarce and there are limited mineral exploration 
prospects.  

•  The Mantjiltjarra of the Gibson Desert hope to build an eco science research facility at Patjarr 
which will be under their direction to ensure all research and land management activities are 
undertaken in a culturally appropriate manner. 

This bill relates to the areas that we know as Rudall River National Park and Gibson Desert Nature Reserve. The 
traditional owners of the Rudall River National Park are the Martu and they call this area Karlamilji. Other 
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members and I have been requested by the Central Desert Native Title Services Ltd and the Western Desert 
Lands Aboriginal Corporation to respectfully use the terms that they wish to have their country known as during 
this debate. Similarly, the traditional owners of Gibson Desert Nature Reserve are the Mantjiltjarra, and we have 
been requested to refer to them as the Mantjiltjarra in this debate. 

My notes read — 

Native title is extinguished over both Karlamilji and Gibson Desert Nature Reserve; however, a right to 
compensation exists (I understand under s50(2) Native Title Act 1993(Cth)). 

This Bill is intended as partial compensation. The mechanism is gleaned from various sections: 

•  Negotiation of a 99+ year lease and joint management agreement over conservation areas 
(cl 23(2) prohibits transfer of ICT without these). A community area is the land agreed by the 
State and the ICT holder to be used as a community living area . . . Everything else is a 
conservation area . . .  

•  Minute of consent determination . . .  

•  Bill proclaimed . . .  

•  Determination made by Federal Court 

•  Cancellation of the vestings as a national park/nature reserve (cl 9 and 10 say this happens the 
day after the appointed day, defined by cl 8 to mean the day after the Federal Court makes 
compensation order . . .  

•  Transfer of each entire region (subject to pre-existing mining, petroleum and Telstra rights) to 
a prescribed body corporate in trust for the traditional owners (cl 22 says this must happen as 
soon as practicable after cancellation under cl 9 or 10) 

•  Registration under the Transfer of Land Act, including registration of an explanatory memorial 
(cl 22 and 25). 

The Bill deals with partial compensation only. I understand from a letter from the Deputy Premier dated 
13 December 2007 that the rest of the package will be: 

•  Approximately $15 million for joint management of Karlamilji over 15 years, including 
training and employment for the Martu, projects to protect their heritage and land 
management, operational costs of the park council, development of the joint management plan 
and capital expenditure 

•  In addition there may possibly be an allocation from the Land and Equity Fund for the Martu 

•  Approximately $6 million for joint management of Gibson Desert Nature Reserve over 
15 years, including training and employment for the Mantjiltjarra and for projects to protect 
their heritage and land management. 

As I have said, the Greens (WA) are more than happy to support this bill. However, I need to speak about the 
lease-back arrangements. This bill provides for a compulsory lease-back arrangement. This is the only issue of 
contention that has come out of the consultations that I have undertaken on this bill. Both the organisations 
consulted in relation to the wishes of the Mantjiltjarra and Martu—the Central Desert Native Title Services and 
the Western Desert Lands Aboriginal Corporation—strongly oppose and seek the removal of the lease-back 
requirements. Their position has not changed on this matter, although we must be clear that they are very keen 
for this bill to progress as soon as possible because it has been a long time coming. There is some concern that 
this bill should pass through Parliament. My notes continue — 

Central Desert Native Title Services have provided written submissions as to why the Manjjiltjarra 
consider a leaseback to be unnecessary and inappropriate. In summary their reasons are: 

•  A compulsory 99 year leaseback is inconsistent with even partial compensation as intended by 
clause 7. Even without a leaseback people are not getting back what was taken from them, 
since Indigenous Conservation Title is heavily encumbered and protects the rights and interests 
of third parties in relation to the land 

•  Conservation values are protected — 

Within the existing bill — 

by: 
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•  Compulsory joint management with the CALM Act CEO (clauses 23(2)(b) and 27) 

•  What is being transferred is Indigenous Conservation Title, which is a creature of the Bill 
(being an estate in fee simple subject to the provisions of the Bill) and must be shown as a 
memorial on the title (clauses 12 and 25)  

•  Use of a conservation area is conditional on compliance with conservation values and with the 
joint management agreement — the penalty is forfeiture . . .   

That is a significant check. The notes continue —  
•  There is precedent for granting freehold title without leaseback eg Gurig National Park in the 

Northern Territory, and Mamu Ngari Conservation Park in South Australia  
•  The government has acknowledged to them on a number of occasions that a leaseback is not 

needed to protect conservation values.  

The Greens (WA) are similarly of the view that a lease-back is not essential to the protection of conservation 
values, which is what these areas clearly have. The document continues — 

Removal of compulsory leaseback would not prevent the parties from voluntarily entering into a lease 
down the track, should they wish to do so.  

Part 5 Division 3 of the Bill provides for the application of the CALM Act and regulations to jointly 
manage land. Exceptions are:  

•  Section 17 CALM Act . . .  
•  The proposed management plan must be prepared for the Conservation Commission by the 

joint management body in accordance with the joint management agreement. The management 
plan must make provision for traditional owners’ cultural and customary activities on the land 
using traditional and contemporary methods: including hunting and gathering, non-commercial 
water collection, collection and use of natural resources except minerals as defined by the 
Mining Act and petroleum as defined by the Petroleum Act, maintaining and protecting 
culturally significant places, trading natural resources, ceremonies, traditional land 
management including fires, living on and travelling through the land, and infrastructure.  

•  Acts/omissions by traditional owners of the jointly managed lands do not commit an offence 
against CALM Act ss103(1) — forest produce — or 104(1) — fires, nor . . . occupying the 
land including hunting indigenous fauna and cultivating the land — or the regulations 

•  Joint management agreements may provide differently from CALM Act, regulations or both, 
save ss 28(2), 29, 30 or 31 — Conservation Council obligations eg annual report. 

•  A joint management agreement may provide that the CALM Act CEO cannot exercise a power 
without the consent of the joint management body for the land. 

Part 5 Division 4 of the Bill provides that a person does not commit an offence against the Wildlife 
Conservation Act 1950 if the person is a traditional owner of the jointly managed land, the act/omission 
is authorized/in accordance with the joint management plan and its purpose is in respect of food, 
medicine, ceremony, art or other cultural purpose.  

It is worth noting that, during my discussions with the government about this bill, I was clearly told that it was a 
surprise that the Greens would not seek to ensure that there is a lease-back arrangement. That indicates that the 
government does not understand our policy commitment to joint management with the Indigenous owners of the 
land. I undertook to consult as many conservation stakeholders as possible to gain an understanding of whether 
they would have a problem if the lease-back arrangements in the bill were removed. I consulted as widely as I 
could. There was no objection from any of the conservation groups consulted. They said that the removal of the 
compulsory lease-back provision from the bill would not compromise the conservation values of the land. There 
was no objection to any of the other provisions in the bill. I understand that the Department of Environment and 
Conservation is of a similar opinion. The conservation groups that I consulted were the Conservation 
Commission, the Conservation Council of Western Australia, the Environmental Defender’s Office, the 
Wilderness Society, the Australian Conservation Foundation, Environs Kimberley Inc and the WA Collaboration 
for Sustainability.  
It might be worth pointing out at this juncture that I received a copy of a letter from the Chairman of the 
Conservation Commission about this matter. The letter is addressed to Ms Jo Franz, who is the Director of 
Native Title Management with the Office of Native Title. The letter is dated 18 February 2008, and reads —  

Dear M/s Franz 
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Re: Lease arrangements in the Indigenous Conservation Title Bill 
On 8th February, 2008 you wrote to the Conservation Commission with respect to the Indigenous Conservation 
Title Bill. In your letter you canvassed the possibility of withdrawing from the Bill the provisions relating to the 
leaseback of the Indigenous Conservation Title . . . land to the State for management as either a national park or 
nature reserve. You indicated that the environmental conditions attached to the ICT and the requirement for a 
Joint Management Agreement would remain. 

My understanding of the ICT Bill is that the provisions of the Conservation and Land Management Act 
1984, including the relevant functions of the Commission itself as provided for in that Act, will apply 
independently from any leaseback arrangements. 
On this basis the Conservation Commission has no objection to the removal of the requirement for 
leaseback from the Bill. Indeed the Commission is fully committed to the development of a positive 
working relationship with the communities involved and sees a successful resolution of any concerns 
over the leaseback proposal as an important part of the process. 

That was signed by Dr John Bailey. I simply say to the government that it is not correct to say that any of the 
conservation stakeholders in this state have an objection to the removal of the lease-back provision. Indeed, all 
those who have been consulted by my office are positively supportive of the removal of the lease-back provision. 
I raise that in my second reading contribution, but I indicate to the house that I do not intend to move that 
amendment. I simply want to put on the record that the government cannot stand behind that argument in arguing 
about the structure of this bill. The Greens think it is exceedingly unfortunate that the government has not seen 
fit to amend the bill in those terms to ensure that the preferred outcome for the traditional owners would be 
achieved. 

With those comments, I will save the rest of my contribution for the committee stage of this debate. However, I 
will just repeat that the Greens are very happy to support this initiative and look forward to the passage of this 
bill. 

HON NORMAN MOORE (Mining and Pastoral — Leader of the Opposition) [5.26 pm]: I often wonder 
why it is that in the area of Aboriginal affairs we so often get “solutions” created by city-based bureaucrats that, 
at the end of the day, deal with the issues in a tokenistic way. They often give those who invent these strategies a 
warm and fuzzy feeling, and they can come to Parliament and the government of the day can make warm and 
fuzzy speeches. However, when we look at the ultimate outcome of these strategies, they generally deliver 
virtually nothing on the ground to Aboriginal people. 

This bill is very simple. It creates a new form of title, or so we are told, but the title is in fact inalienable freehold 
title, which has been around for a long time. It was around when we debated the land rights bill in this house 
back in the 1980s. What inalienable freehold title basically means is that people own the land but they cannot do 
anything with it. I think that is an insult, quite frankly. The Northern Territory land rights legislation provided 
inalienable freehold title to Aboriginal communities in the Northern Territory, and we all know what the 
circumstances are there at present with the difficulties facing Aboriginal communities. The creation of 
inalienable freehold title over vast areas of the Northern Territory does not seem to have been a great success in 
providing for the needs—the material needs, in particular—of Aboriginal people. 

This bill basically cancels two A-class reserves—a national park and an A-class conservation reserve—turns 
them into inalienable freehold title and leases them back to the government to be managed as A-class reserves. 
What is the difference? What is the outcome? It might mean that the government can feel good about giving 
Aboriginal people inalienable freehold title over a very large part of Western Australia, and if that is the 
objective, to make the government feel good, it should just say that. However, when it comes to what is actually 
happening on the ground in this part of Western Australia, the question that needs to be asked is: what benefits 
will Aboriginal people achieve from this bill that they would not be able to achieve in some other way? 
Fundamentally, as Hon Giz Watson has just outlined, the lease-back will provide some funds to be expended in 
these two A-class reserves. We do not actually need a lease-back system such as the one proposed in this bill to 
provide funding to Aboriginal communities to manage A-class reserves. I draw the government’s attention to 
Karijini National Park. The Aboriginal people in that area have a strong involvement in managing that park and 
the tourism industry associated with that park. It is quite possible to provide the outcomes for Aboriginal people 
that this bill proposes to provide without going down the path of making token provision for the grant of 
inalienable freehold title, but then leasing it back. I have been in this place for a very long time. In that time, a 
significant number of programs have been created by various governments to try to assist Aboriginal people. 
However, not many of those programs have actually worked. That is a very sad state of affairs indeed, because 
we are all aware of the significant problems that are facing many Aboriginal people in Western Australia. Those 
significant problems can be resolved only by hard decision making by governments.  
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What really worries me about this legislation is that when governments do this sort of thing, they feel good about 
it and they think they have done something worthwhile, but they then go away and forget about what they have 
done, as though that has solved the problem, when it has not made any difference at all. Rather than bring in a 
bill such as this, I would have liked the government to have said that it will spend $50 million to support 
Aboriginal communities in remote Western Australia by providing schools, hospitals, power stations, water 
supplies and bitumen roads, and the other facilities that the people in these communities need. However, that is 
not what we are getting. We are getting a bill that we are told is the government’s response to a native title 
determination, and that will, somehow or other, provide the compensation that the state may be liable for under a 
native title agreement. Hon Giz Watson has suggested that this bill will be part of the compensation, and the 
funds that will be expended in the reserves will be the remainder of the compensation. I wonder whether there is 
anything else that we are not aware of beyond that. I think the member said that she has been informed by the 
Deputy Premier that the provision of inalienable freehold title, together with the funds that will be expended in 
the conservation programs, will be the compensation that is payable under the Native Title Act. However, the 
member said also that there are some other provisions that may occur down the track. If I am wrong in what I 
have just said, I ask the member to forgive me, because I did not write down the member’s exact words, so I will 
need to check her speech to find out whether that is the case. However, I will be interested to hear from the 
parliamentary secretary representing the Deputy Premier whether it is intended that this bill will compensate 
these Aboriginal people for the extinguishment of native title, and whether this bill will be the total 
compensation package or there will be something else.  

Hon Ken Baston made a very interesting point. I agree with Hon Ken Baston that it is about time a government 
was prepared to test the Native Title Act by allowing a court to decide what compensation should be payable 
under that act. I am talking about compensation for land which has been used or resumed for some purpose and 
for which native title has been found to exist over it, so that, once and for all, we can find out what compensation 
ought to be payable. This government is saying it thinks that providing this inalienable freehold title is adequate 
compensation, but that it will also toss in a couple of million dollars to allow the Aboriginal people to look after 
these conservation areas. That is what it has decided the compensation ought to be. That is adhocery in a sense, 
because the compensation will be what the government of the day thinks it ought to be in each particular case. I 
would much rather see this matter determined by a court so that, once and for all, we know what sort of 
compensation ought to be paid, and whether it should be cash or the provision of land or whatever. A court, as 
opposed to a government making political decisions, should determine what ought to be paid. 

I am also interested in some of the practicalities of this bill. By cancelling the A-class status of these reserves, we 
take away, potentially, some of the protections that apply to those reserves, but I am a little confused about how 
this applies to mining and petroleum activities. As members know, the consent of both houses of Parliament is 
required before mining can take place on an A-class reserve. I am interested to know whether the same 
restrictions will apply to future mining and petroleum activities under the inalienable freehold title provided by 
this bill. I would also be interested to know, if the same conditions will apply to mining and petroleum as apply 
under a class A reserve system, whether the Aboriginal people indeed want that. 

After reading the information provided to us, I am also interested in the government’s attitude towards the 
decision to remove certain offences under the Wildlife Conservation Act to allow Aboriginal people in this area 
to carry out traditional activities in respect to flora and fauna, and how that fits in with the government’s notion 
of what ought to be protected in an A-class reserve. That is a matter that we really need to understand very 
clearly, because, remember, we are talking about an area of land that has A-class status—a national park 
surrounding Rudall River—and for which very stringent controls over what can and cannot be done are applied 
because of the environmental consequences of any particular action. The status of that land will be changed to 
inalienable freehold title, and traditional owners will be allowed to carry out traditional activities on that land. I 
simply ask the rhetorical question: how does that relate to the controls that exist over national parks and A-class 
reserves? I particularly raise the issue of fires. I read somewhere recently that the fire between Southern Cross 
and Coolgardie burnt out a larger area of vegetation, by a multiple of about 200, than is covered by the whole 
mining industry of Western Australia. Fire does extraordinary damage to the environment, particularly fragile 
environments in remote and isolated parts of the state. I again ask: how do we reconcile what the government is 
providing under this bill with the changes it is making to the tenure over which that land is currently held? I am 
not all that fussed about changing the A-class reserve status of these two reserves to this inalienable freehold title 
for the conservation areas. 

In respect to the actual living areas, I do not have a problem with what the government is seeking to do there 
other than to say this: if anybody in this chamber sought to have an area of land on which they were going to live 
and I said to them, “You can have a choice of inalienable freehold title, which means that you can’t sell or 
mortgage it, or freehold title, which you can sell or mortgage. Which would you rather have?” Anybody who 
said inalienable freehold title would be kidding me.  
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Why is it that we say to Aboriginal people, “We are going to give you some land, we are going to call it 
inalienable freehold title, but you can’t sell it and you can’t mortgage it; that is going to be your residential 
area”? I have a view that many Aboriginal people in Western Australia would actually like to have a freehold 
block of land. 
There is a quaint notion in the minds of some people that because traditional Aboriginal culture is largely 
involved with communities—community ownership and community activities—that they actually do not want to 
have freehold title, which is an individual thing. That is not the fact of the matter at all. Indeed, I have argued for 
a very long time that some of the Aboriginal communities in Western Australia should be divided into freehold 
blocks and Aboriginal families should be entitled to have a freehold title over a block of land which is theirs to 
do with as they wish—to build on it, to mortgage it, or to sell it if they wish. This notion that every bit of land 
that Aboriginal people should have any involvement with ought to be community-owned may sound fine in 
principle but it does not reflect the modern views of many Aboriginal people in this country.  

In a funny sort of way, to say to the Aboriginal people of the Rudall River and the Gibson Desert area, “We are 
going to give you inalienable freehold title”, is a bit of an insult. That is almost saying, “You don’t know what to 
do with it, so I’m not going to let you do anything with it. We can’t trust you to not sell it, or we can’t trust you 
to not do something else on it that you are entitled to do if it is freehold title.” These views may be very quaint, 
but they are views that are strongly held by people such as myself and many others who have spent a lot of time 
in their life talking to Aboriginal people around the state.  
Whilst the opposition is not going to oppose a second reading, we have sought to raise now a number of 
worthwhile issues that ought to be considered by the house when we deal with this bill in committee.  

I conclude by saying, as I said at the beginning, that I find it rather sad that many decisions that have been made 
in respect of Aboriginal people—decisions that surrounded the land rights movement, native title, the 
communities programs, and that surrounded many of the things that have been done over the years ostensibly by 
governments to assist Aboriginal people—have been fundamental tokenism and have been abject failures. It is 
time as a community that we actually woke up to ourselves and stopped the tokenism and got on with addressing 
the serious problems that relate to things such as health, education, housing, law and order, and abuse; issues that 
we all know about but which hope we will never be confronted with having to solve.  

Sooner rather than later the nation of Australia, particularly the state of Western Australia, needs to recognise 
that serious, hard decisions have to be made. Token legislation such as this, which, on the ground, will, in my 
view, have no benefit whatsoever—which could be achieved in some other way and perhaps better—is 
something that we should consign to the past and we should start dealing with problems as they need to be dealt 
with.  

HON SHELLEY ARCHER (Mining and Pastoral) [5.44 pm]: The Indigenous Conservation Title Bill 
provides Western Australian people with a unique opportunity to take some meaningful action to redress the 
devastating effects that the previous legislation and past policies of both state and federal governments have 
inflicted on the Indigenous people of Western Australia. I use the word “meaningful” because at the heart of this 
bill is the return of traditional lands to the Mantjiltjarra and Martu peoples. The land is a country with strong 
cultural law that is full of Dreaming stories and traditional ways of life. The Mantjiltjarra people have said that 
their law, their culture and their dreaming keep people on the land. Their knowledge of the country is very 
detailed. They continue to hunt and gather. A large proportion of their diet is provided by collecting fruit and 
seeds and hunting goanna, kangaroo, turkey and emu. The traditional owners, who know this country better than 
anyone else, have always collected their food, hunted and responsibly set fire to the country to protect their 
environment. They know this country better than we do and they are the ones who should be looking after it. 

The traditional owners’ view of looking after the country in a responsible manner is important to them not only 
for food and water, but also for the sustainability of their country, to provide significant future employment 
opportunities and for the continued existence of their communities and way of life. The environment and another 
aspect, art, are the two main bases for an independent economic future in a region where jobs are scarce and 
there are limited mineral exploration prospects. For these reasons, they are the people who have a vested interest 
in ensuring that the environment is conscientiously maintained. This understanding of country is what we as 
representatives of the people must respect and acknowledge.  

There is no denying that a native title right to the land in question was extinguished when in 1977 the state of 
Western Australia proclaimed the Gibson Desert a nature reserve. However, there seems to have been an 
assumption by some people that the land was vested as an A-class reserve based on the fact that the land needed 
strong environmental protection. That assumption was very wrong. When the national park was vested in 1977, 
there had not been any form of in-depth study of its desert environment. In fact, the Environmental Protection 
Authority did not specify any particular reason for its protection. From the advice I have received, it would seem 
that the recommendations offered a very brief description of the topography and stated that the geology of the 
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area was barely known, and after heavy rains there were many patches of small plants, and animals. There were 
no specifications of what the animals or plants were. It would seem to me that without any study at all and for no 
reason at all someone decided out of the blue that this land needed to be protected. As the land is pretty remote, 
who knows from what or whom it needed to be protected; or was it just a case of making sure that the land was 
taken away from the traditional owners? 

I am pleased that the government of Western Australia has conceded the fact that native title was extinguished 
when the nature reserve was proclaimed and that it now seeks to compensate the traditional owners through the 
enactment of the Indigenous Conservation Title Bill 2007 that is before us today. Through this bill the 
government seeks, in part, to recognise the traditional owners of the land by creating a new form of title that will 
recognise ownership of the land by the traditional owners. Unlike some members of this place who said they 
could not make a decision on the bill because they had not met the people of this land, I have met some of the 
elders of this land. From all discussions that have occurred, they are reasonably happy with this legislation, 
although not completely happy with the provision for a 99-year lease, which they wish to have removed. The 
people of this land have made clear, from the time the government put out a consultation paper in 2003 to the 
present day, their opposition to the government’s proposal for Indigenous ownership and joint management of 
joint conservation lands. This opposition relates to the government’s insistence that lease-back arrangements to 
the Department of Environment and Conservation be entered into as a precondition of any grant of title of 
Aboriginal freehold ownership. The Ngaanyatjarra Land Council’s 2004 submission states that the consultation 
paper does not explain why the lease-back is necessary to enable the Aboriginal corporation and the then 
Department of Conservation and Land Management to jointly manage an area that could otherwise be managed 
through a conservation agreement. Mandatory lease-backs are not an equitable recognition of the traditional 
rights and interests of the traditional owners. Further, the Australian Conservation Foundation and Environs 
Kimberley also filed a submission that states that community management for community conserved areas 
should occur when Indigenous people have strong control of their land; for example, the community 
management alternative should prevail when Indigenous interests and inputs are paramount to the good care and 
management of an area of high conservation value. It is hard for me to imagine a more suitable place for this 
model than Patjarr and the Gibson Desert Nature Reserve. 

The major concern of the Mantjiltjarra people is the 99-year lease-back requirement. They believe that this 
creates the perception that the government will give the land back after 30 years and will then take it away for 
another 99 years. I agree with this view. It indicates to me that the government will give back their land and then 
it will rip it out from under them as it believes that they do not know how to look after their own country, so it 
will have to do it for them with lease-back and joint management arrangements. These people lived in this 
country from many, many years before we arrived and are more able to look after the country than we are. It 
should be comprehensible to all members in this place that, after fighting for the return of their land for so many 
years, the traditional owners are reluctant to hand back their land to a government department for another 
99 years. This will perpetrate another wrong on these people. As far as I can ascertain, there is no legal 
imperative for a lease-back, and the government has acknowledged this on a number of occasions. The 
conservation values can be protected in the form of an encumbrance that attaches to the Indigenous conservation 
title. Clause 25 of the Indigenous Conservation Title Bill provides for this through the registration of a memorial 
on the title. The memorial states that the ICT land will be held subject to the provisions of the ICT act. The 
provisions of the act will ensure that the Indigenous conservation title shall be treated as though it remained a 
nature reserve for the purposes of management and permissible activities. Also, clause 13(2) of the ICT bill 
provides for the forfeiture of ICT in the event that the land is used in contravention of its designation as a 
conservation area. 

Joint management arrangements must be agreed and entered into between the parties as a precondition of the 
transfer of the ICT. The terms of the joint management arrangement will ensure the continued and meaningful 
engagement and involvement by DEC in the sustainable management of ICT land. Representation on the 
management board will be negotiated and agreed prior to the ICT land being transferred. These existing 
conditions will ensure that the land will be used in accordance with the conservation values ascribed to the land 
and will provide for its effective management without the need for a 99-year lease-back to DEC. Many 
precedents exist in Australia for the freehold grant of conservation title without requiring a lease-back. In the 
Northern Territory there is the jointly managed Gurig National Park, where the land was vested in a land trust on 
behalf of the traditional owners in 1981. There is also a joint management agreement in the Mamungari 
Conservation Park in South Australia that has given freehold title to the traditional owners and has not required a 
lease-back requirement. 

It is incumbent on this government to pay attention to the aspirations, opinions and beliefs of the Mantjiltjarra 
people. It is unfortunate that on such an important issue this government, which continually states that it supports 
Indigenous self-determination, has not listened to the traditional owners of this land. Much lobbying of the state 
government and the Deputy Premier, Hon Eric Ripper, was done by various persons and organisations to change 
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this provision, but to no avail. Following this, the traditional owners indicated to several members that if they 
could not have this provision removed, they would prefer that this legislation be passed in its current form rather 
than to have no legislation at all. I have listened to what they have said to me and I will adhere to their wishes. I 
had plenty more to say on this bill, but I will leave my comments to the committee stage.  

Debate adjourned, on motion by Hon Kim Chance (Leader of the House). 
 


